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Crypto loss?

Cryptoassets are a hot topic, but amid the
plunging prices of a crypto winter, what’s
the position if you make a loss?

HMRC usually treats holding cryptoassets as
a personal investment, rather than a
financial trade. This brings activity within
the capital gains taxregime. If youmake a
loss on your transactions, it will fall to be
treated under the usual capital gains tax
lossrules. It would be possible to offset
the loss against other gains in the same
orafuturetaxyear,thoughnotto carryit
back against previous years.

Losses are claimed on the tax return,
but note, in passing, that the loss
crystallises only on disposal. InHMRC’s
words, ‘“disposal” is a broad concept’.

It includes sale of cryptoassets; using
them in payment for goods and services;
exchanging them for a different type of
cryptoasset; and gifting cryptoassets to
someone other than a spouse or civil
partner. In certain circumstances, it
may be possible to crystallise losses for
tokens that are still owned, if they become
worthless during your ownership. This
involves whatis called a capital gains tax
negligible value claim. Having appropriate
recordsis the key to dealingwithHMRC in
any ofthese areas.Youneedtobeable to
show an audit trail from acquisition
todisposal, and we should be pleased

to explain exactly what that means
inpractice.

Capital gains tax planningis always
complex. When superimposed on the new
and evolving field of cryptoassets, it can
seem even more so. The importance of
having the right information, tailored to
your circumstances, cannot be overstated.
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Companies House gets major new

powers

The Economic Crime and Corporate Transparency Bill, currently going
through parliament, impacts company directors, secretaries, and people

with significant control.

The move gives Companies House greater
powers to checkinformation on the companies
register, and enhanced ability to work with
law enforcement and other bodies tackling
fraud. It's described as the ‘biggest upgrade’ at
Companies House in 170 years, but the new
legislation doesn’t just apply to UK
companies. Other legal entities, such as limited
partnerships - including Scottish limited
partnerships, and limited liability partnerships,
are also within scope.

Of particular importance are rules requiring
new and existing directors to verify their
identity. People with significant control and
anyoneelse filing with the Registrar will also
need to verify. Restrictions areimposed on the
use of corporate directors.

New accounts-related requirements come in,
too. The option to file abridged accounts will be
removed, so that all small companies will have to
file a profit and loss account and directors’
report. Micro-entities will also be required

to file a profit and loss account. Companies,
including dormant companies, relying on audit
exemptions will need to make an eligibility
statement, and in due course, digital filing and
fulltagging of financial information in iXBRL
format will be mandated.

TheBill sets out to modernise
the law governing limited
partnerships,including Scottish
limited partnerships. This will
bring stricter registration
requirements;

B Employers’ PAYE: apply online for time to pay

the need for limited partnerships to maintain a
connectiontothe UK;andincreased
transparency. The Registrar will be able to
deregister limited partnerships in certain
circumstances, for example where they are no
longer carrying on a business.

It’s all part of a much bigger picture: the
ongoingdrive against criminal abuse of
corporate structures for fraud, terrorism and
money laundering purposes. It’s also part of

the government’s bid to stop the use of the UK
asasafe haven for ‘dirty money’ following the
invasion of Ukraine. The logicis that more
enforcement powers, more compliance checks,
more requirements to make financial
information available to the public, make a
more transparent business environment. And a
more transparent business environment makes it
harder for criminals to hide.

Asyet, thereis no start date for these
provisions. They are

likelyto be introduced

instages, but it would

make sense to

consider now how

to deal with the changes

coming..
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Short-term property
let: does HMRC need to
know?

Many websites urge property owners to start earning from
their home or spareroom-but what they don’t always
mention is that HMRC may want a piece of

the action.

Very few sources of income are exempt from tax. Income from short-term
property letting is likely to need to be included in the calculation of your taxable

income, although there are some occasions where property-specific tax reliefs
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Property tax reliefs

Atthe commercial end of the spectrum, bespoke taxrules exist for furnished

holiday lettings, which serve to treat letting income as trading income. This can
bring a number of tax advantages: loaninterest to buy orimprove the property,

for example, is eligible for tax relief, and the income can be treated as relevant
earnings for the purposes of personal pension payments. But to access

this regime, strict qualifying criteria apply. Theseincludea
minimum period of availability to the publiceachyearand a
minimum period of actual letting.

At the opposite end of the range, comes the property
allowance. This is aimed to minimise the compliance burden
for low levels of letting income - for example where aroom,
or perhaps parking space on the family driveway, is let out
very occasionally. The allowanceis £1,000 each year, and
usually, where gross property income is £1,000 or less, itis
not necessary to report such income to HMRC. The property
allowanceis not available where properties are held through a
partnership orina company. Note, that if a property is held
jointly (but not through a partnership) then each taxpayer has
their own property allowance. Where property income is more
than £1,000, HMRC requires notification. Practically speaking,
many taxpayers are, in any case, likely to need to complete a
tax return to account for other income. It is also necessary to
keep records of the property income against which the property
allowance is set.

The RentaRoom Scheme is another scheme designed to ease
the admin burden for lower levels ofincome. It exempts the
first £7,500 of rent each year from a lodger in your only or
family home - or £3,750 where rent is shared jointly. Note that
this is different from the property allowance. It can also be used
for trading income from guest houses or bed and breakfast
establishments. Where income is less than £7,500, there is no
need to complete a tax return.

HMRC compliance

HMRCis currently writing to some taxpayerswhereithas reason
to believe that they may have earned income from

short-term property letting, not disclosed it to HMRC - and may
need to pay tax. Thisincludes earnings fromusing property
sites like Airbnb, Booking.com,VRBO and Holiday Lettings.

The letters are meant to nudge taxpayers to review their tax
position, and put right any mistakes which might have been
made. If you get one, it will ask you to complete a Certificate of
Tax Position within 30 days, and tick a box to say either that
thereis noincome to disclose, or that thereis. If there is, HMRC
asks recipients to use its online Digital Disclosure Service. It
stresses that failure to respond to the letter may trigger an
enquiry into someone’s tax affairs.

Should you receive such a letter, please do discuss the position
withusbefore any actionis taken - and with aneye tothe
deadline specified. Serious consequences can attach should
HMRC determine that afalse declaration hasbeenmadeona
Certificate of Tax Position, and there may be a more appropriate
means to make any disclosure necessary. We can help you take
stock and discuss the best route to take in these circumstances.




Employers’ PAYE:
apply online for time
topay

HMRC’stimeto pay facility offers
astructured monthly repayment

arrangementto taxpayers

struggling to settle an outstanding

tax liability in full, on time

Where criteria are met, this can now be arranged online for an

employer’s PAYE liability, removing the need to phone HMRC. This

can already be done forincome tax self-assessment.

HMRC’s approach

HMRC always tailors time to pay arrangements to the
circumstances of the individual taxpayer. This means monthly
repayments are worked out with reference to yourincome and
expenditure,and HMRC is open to renegotiating repayments if
circumstances change.

Whilst HMRCis committed to trying to help taxpayers pay their
outstandingliabilities, it also hasto be convinced that there

VAT: the optionto tax
explained

The VAT treatment of property can be challenging. Normally, supplies of land
and buildings are exempt from VAT. There are some exceptions to this, the prime
examples being the sale of new residential property, (zero-rated) andthe
freehold sale of new commercial property, less than three yearsold (standard-
rated). Butin most other cases, when property is sold or rented, noVAT
changes hands and the person making the supply is debarred from recovery of
VAT on associated expenditure. Where this poses a significant business issue,
the option to tax is sometimes useful.

Overview

Theoption totaxisjustthat-achoice. It’s effectively about turningan exempt
supply of property into a taxable supply. It applies to the sale orrent of
commercial property, not to residential property. Opting to tax means you then
charge VAT at standard rate on any supplies you make of the opted property and
can recoverinputtaxincurred in making the supply. Where supplies are both
taxable and exempt, say where a building is used for both commercialand
residential purposes, recovery should be restricted to input taxrelatingto the
taxable supplyonly. Ifyourent out aflat overashop, for example, the rents you
receive for the flat will still be exempt from VAT, even if you have an option to tax
covering the building asawhole. This may affect the amount of input tax that
can be reclaimed.

It’s adecision with long term implications. Though an option can be revoked,
this can usually only be done after 20 years. There are commercial implications,
too: opting to tax adds to the cost of your supply, possibly deterring clients
unable to recoverinput tax. Further along the line, you may need to factor in any

interaction with the VAT Capital Goods Scheme; theimpact on disposals which
aretreated as the transfer of a going concern; andtheinteraction with Stamp
Duty Land Tax on sale. Bespoke adviceis therefore recommended before any
decision is made.

is a realistic chance of repayment. If it thinks that someone is
unlikely to be able to keep up repayments, it will probably refuse
time to pay.

Who can use the online service?

The online option can be used if:
you owe less than £15,000
are within 35 days of the payment deadline
can pay the debt off within the next six months
don’t have any other payment plans or debts with HMRC
your employer’s PAYE submissions have been submitted

any Construction Industry Scheme returns have
been submitted.

It’simportant to note that there is still interest to pay on
outstanding tax, even where a time to pay arrangementiis in
place.

Howtodoit

To start the procedure off, follow the links from the ‘If you cannot
pay your tax bill on time’ page on gov.uk. You need your employer
PAYE reference number to hand, plus your bank account details

and details of any payments missed already. In the news

HMRC has recently changed its administrative and confirmatory procedures
where someone notifies it of the option to tax. From 1 February 2023, the only
acknowledgement it will provide is an automated email response. Thismeans that
HMRC’s automated email response becomes part of your VAT records, and should
be kept appropriately. Additionally, it is no longer responding

to requests to confirm the existence of an option to tax except where the
effective opted date is likely to be more than sixyears ago, or in circumstances

such as insolvency.

If online isn’t an option

Ifyou can’ttickall the boxes for the online criteria, time to pay is still
an option. It’s simply that there is a different route to apply. Hereyou
should use either HMRC webchat, signed on the ‘Payment problems’
page; orthe Payment Support Service phoneline. Thisis available on
0300200 3835 between 8am and 6pm, Monday to Friday.




Hybrid and flexible: live issues

foremployers

Non-standard work arrangements are now the not-so-new normal,
and come with their own compliance risks. What are theareastobe

awareof?

They’re different

Hybrid working is a type of flexible working,

where an employee divides time between the

workplace and a ‘remote’ location -
most usually, their home. Depending on
arrangements with the employer, they
might work two days a week in the office,
andthree athome, forexample. Since the
pandemic, hybrid working has been more
employer-led than flexible working, but
employees can make aninformal request
for hybrid or home working, as well.

Flexible working, on the other hand, is
always initiated by employee request, and
can be about more than just location. It
includes arrangements like job-shares
and flexitime, or working compressed,
annualised and staggered hours. And

it’s something businesses may have had to
consider, even before the pandemic. The
Employment Rights Act 1996 gives
employees who have at least 26 weeks’
continuous service, theright torequesta
change to working hours, times or place of
work, including working from home.

Employers are required to deal with requests
in a ‘reasonable manner’, and in line with

a statutory Code of Practice published

by Acas, the Advisory, Conciliation and
Arbitration Service. Whilst thereisno
automatic right of approval, requests can
only be refused on certain specific grounds.

These include the burden of additional costs or

detrimental impact
on performance.

Rules are changing

The government intends to legislate to make
the right to request flexible working a day
one right - rather than one that starts after
26 weeks. In addition, the Employment
Relations (Flexible Working) Bill going
through Parliament means that:

+ employees don’t need to explain what
impact flexible working will have on the
employer when making the request

+ employees can make two requests in
12 months (rather than one at present)

+ employers must explore available options
with employees before any refusal

+ employers must make their decision
within two months (rather than three).

The changes apply to England, Scotland and

Wales (not Northern Ireland), and take effect
from a date yet to be determined.

Review your discrimination risk

The changing environment brings new risks -

particularly around discrimination claimsand
the equality agenda. Where a

request is made for hybrid, home, or flexible
working, check why: if made on the grounds of
reasonable adjustment for disability, it

means you need to comply with the Equality Act

2010. When responding to requests
for alternative working arrangements,
demonstrate - and document - the fact that
staff are not disadvantaged because of
protected characteristics. These include
age, disability, sex, race, religion and belief.
Make sure staff are treated equally, and
remote workers are not disadvantaged
where new working arrangements are in
place. Your business will need to monitor
areas like staff support, training,
development and promotion regularly to
give confidencethat all staff are treated
fairly and transparently.

Please contact Ellacotts if you wish discuss any of the articles in this newsletter or if you have a query please contact your usual contact at Ellacotts.

Arethere circumstancesin which
directors must actin, or at least
consider, theinterestsof the
company’screditors?

Inasignificant verdict for company directors, the
Supreme Court has addressed this question for the
first time. The case turned on a dividend payment
made before the company involved went into
insolvent administration. Some ten years before,
fact. More important than the detail of the case,
however, is the take-away message for directors.

Directors normally have afiduciary dutytoact in
good faith in the interests of the company, for the
benefit of its members as a whole. But if a
company is insolvent or nearing insolvency, this is
modified. ‘As the financial position of the company
deteriorates, the shareholders’ interests decrease in
importance, and those of creditorsincrease.” Once
insolvency is inevitable, the interests of creditors
become paramount.

Thislandmark case hasa clear message. It warns
thatdirectors must ‘stay informed’. Noting that
‘progress towards insolvency may not be linear’, it
suggests the need for:

Directordutiesin
landmark law
. case

n

¢ directors to ensure they are told if cash reserves or

the asset base of the company have been
eroded such that creditors may or will not get
paid when due

¢+ director accessto reliable information about
company finances

* the maintenance of up to date accounting
information (note that companies can instruct
others to do this on their behalf)

+ appropriate training for directors about their
responsibilities and penalties for failure
tocomply.

The underscoring of director responsibilities is
particularly important at a time of recession, when
many companies are feeling financial strain.
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